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Anayasalar bir Ulkenin yasal temelini olusturur. Toplumu y&netmek icin zorunlu olan kurallari
icerir. Ginimuzde cogu Ulke bu kurallarin yazili oldugu bir temel belgeye sahiptir. Avusturya,
israil ve ingiltere gibi birkac ilkede ise bir kac belge hep birlikte anayasayi olusturur. Bazen, ana-
yasal belgeler, ister bir ister birkac belgeden olussun, gelenekler veya hatta dinsel kurallar gibi
anayasa hukukunun diger kaynaklariyla bitlnlesir. Her hallikarda, bir lkenin anayasaya sahip
olmasi gerektigi diisiincesi tim diinyada benimsenmistir. Anayasalar arasinda ne tirli benzerlik
veya farklliklar olursa olsun, acik olan husus sudur ki kimi ortak disiinceler en azindan anayasa
hukukunda egemen durumdadir. Yerylziinde acik bigcimde demokrasiyi benimsemeyip hukuk
devleti ile temel hak ve 6zgurliklere saygili olan bir Glkeyi bulmak zordur. En azindan kuramsal
olarak, bu distncelerin butin diinyada kabul edildigini soyleyebiliriz.

Anayasalar birbirinden farkhdir. Kisa veya uzun metinleri olabilir, kimi istikrarhdir (degistir-
mek glctdr), kimi kolayca degistirilebilir. Anayasada 6ngdérilen devlet kurumlari hem yapisal
nitelik hem de sahip olduklari erk olarak farklidir. Ancak, cogunlukla anayasalar lkenin 6z kim-
ligine iliskin bir fikir verir. Genellikle bir hukuk diizeninde yasalar o llkenin anayasasina ayKirl
olamaz. TUm diger yasalar ve sair hukuk kurallari anayasanin séyledigine uygun olmalidir.

Anayasalar gercekligi (yasami) yonetmeyi ongorir. Tim yasalar gibi anayasalar da yasa-
min gerceklerini ve devletin etkinliklerini ydnlendirmek durumundadir. Bunu her daim yapmazlar.
Kimi Ulkelerde anayasalar katidir ve tam bir uygulamasi gordltr. Kimi Ulkelerde ise anayasaya
uyum saygisi zayiftir. Bu durumlarda glzel climlelerle yazilmis, ikna edici ve aslinda adil ve hak-
kaniyetli olarak degerlendirilebilecek bir algiya miikemmel uygunluk icinde bir anayasa gorile-
bilir. Bununla beraber, bu Ulkede gergek durum hayli tahammil edilemez de olabilir. Anayasalar
salt propaganda amaciyla kotliye kulanilabilir, ama yine de bu durumlarda gelismeyi saglayacak
bicimde bir dl¢tt olarak yararlanilabilir.

Anayasalar gelisir. Cogu anayasada anayasanin dedgistirilmesine iliskin hiktimler bulunur.
Genellikle bu hiikimler yasama slirecine dair normal stirecten farklidir ve anayasa degisiklilerini
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daha zorlastirir. Diger yandan, anayasanin hicbir
s6zU yorumdan kagamaz. Kelimeler ayni kalsa
dahi, bunlarin neyi ifade ettigi zaman icinde degi-
sir. Anayasanin metni dar veya genis bicimde yo-
rumlanabilir; s6zgelimi, esitligin yahut 6zglrltgun
neyi ifade ettigi kusaktan kusaga, Glkeden llkeye
ve kiltirden kiltlre degisir.

Anayasalar dinle de ilgilidir. Din, tiim diinyada
anayasalarin temel bir konusu durumundadir.
Kilise ya da sair dini cemaatler ile devlet arasinda
bir ttr ayriida gidilmesi yaygindir. Bu ayrilida dair
dizenleme keskin ya da iliml kelimelerle yapilabi-
lir. Dini 6telemek icin dislayici olabilecedi gibi, yay-
ginlasmasi 6zglrligine sicak yaklasim da icere-
bilir. Genellikle oldugu gibi, uygulama bu konuda
belirleyicidir. Kimi anayasalar bellli bir dini veya
inanisi devlet dini olarak goésterirler, bunlarda ¢o-
gunlugun dini veya kilisesi halkin kilisesi olarak
belirlenir. Kimileri kendilerini acik bicimde islami
cumhuriyet olarak tanimlar veya Hiristiyanliga atif
yapar. Sekller veya dini tirden bu asikar kimlikler
mutlaka diger dinlere ayrimci muamele yahut din
0zgUrldginiin yok edilmesi anlamina gelmez.

Unli Alman anayasaci Peter Haberle sdyle
diyorr: Bir anayasa, sadece yasal bir metin veya
normatif kurallar sistemi degil, fakat bir devletin
kiltdrel gelisiminin ifadesi, bir halkin kendi klttrel
portresi, onun kdltlir mirasinin aynasi ve istemle-
rinin temel yapisidir. Sunu ekleyebiliriz burada; bu
durum bir anayasanin basarili bicimde gercekles-
tirilmesi, halkin kimliginin bir ifadesi olmasi duru-
munda sdzkonusudur, bir halkin Uzerine empoze
edilen yabanci bir hukuk diizeninde degil. Bir ana-
yasa, yasayabilmek icin kabul gérmek ihtiyacin-
dadir; halk bu anayasayla yasamalidir ki anayasa
kendini gerceklestirebilsin. Bu ayni zamanda su de-
mektir; anayasal hikimler halkin iradesini yansit-
malidir, halk kendisini bu anayasa icinde ifade edi-
yor olabilmelidir. Anayasanin kabul gérmesi, tim
toplum kesimlerinin kendisini 6zdeslestirebildigi
zaman en iyi bicimde gerceklesebilir. Dolayisiyla,
toplumun dedisik kesimleri anayasada kendilerini,
umutlarini, kimliklerini, gereksinimlerini buluyor ol-
malidir. Sadece bir kesimin yahut cogunliugun bunu
yapabilmesi, toplumu fesat edecek bir virdsin bin-
yeye girdigine delalet eder. Anayasa barisi sagla-
mak icindir, yok etmek degil. Dolayisiyla, anayasa
distncesinin bizzat kendisi, cesitliligin kabulln(,
farkhhda saygiyi ve uzlasma yetenegini gerektirir.

Din konusuna donersek, ki ginimuizde ya-
samin en netameli alanlarindan biridir, sunu
soracagim:

Devlet ile dinlerin iliskisi en iyi bicimde nasil
kurgulanabilir? Bunu klresellesmis bir dinya-
da uluslararasi insan haklari dizenlemelerini ve
devlet kavraminin Uzerinde mutabakat saglan-
mis bulunan demokrasi ile hukuk devleti gibi
temel yapilari dikkate alarak tartismak gerekir.
Simdi sdyleyeceklerim sorular sormak icindir,
yanitlar vermek degil. Bunu belirtiyorum cinki
bir tartismaya davet etmek istiyorum. Keza, bunu
vurguluyorum, cinki ben de sizlerden duymak,
dinlemek ve 6grenmek istiyorum.

Anayasalar dine bir yer bulmak zorundadir.
Dini tamamen digslamaya calisan girisimler tarih
boyunca basarisiz kalmistir. insanlar dinin olum-
lu katkilarindan, toplumsallastirici glictnden ya-
rarlanabildiklerinde toplumlar gelisme saglamis-
tir. Bu ayni zamanda bir demokrasi sorunudur:
insanlar dini inanislarini ve dinsel gereksinimlerini
yasal dizende temsil ediliyor bulabilmelidir; tim
toplum, bltin cesitliligi icinde. Buradaki sorun-
salimiz, ekonomik, kiltirel ya da siyasal gereksi-
nimler icin de aynidir. Bu ayni zamanda bir hukuk
devleti sorunudur: Hukuk, tim halkin batin ge-
reksinimlerini, tim halkin butlin cesitliligi icinde
karsilamak zorundadir. Halk, hukuk devletine ka-
tihm saglayabilmelidir.

Bunu yapmanin bir yolu, sekuler devlet nos-
yonuna doénmektir. Bunu yaparken, “sekller”
kavramini olumlu baglamda anlamak gereklidir.
Ben kendi Ulkeme, Almanya o6rnedine donerek
bunu yapacadim. Her ne kadar Alman anayasasi
devletin sekiler oldugunu soylemese de, seki-
lerlik Almanya'da siyasal tartigsmalarin merkezin-
de olagelmistir. Sekullerlik Almanya'da anayasal
bir terim degildir. Federal Anayasa Mahkemesi,
Anayasa'dan din ve diinya goérisi baglaminda
Alman devletinin “tarafsiz” olmasi zorunlulugu-
nu cikarmaktadir. Bununla beraber, terimler bir-
biri icine gecmektedir ve 6zlinde benzer olarak
algilanabilir.

Sekulerlik -ve tarafsizlik- devletin bir dinle
veya dinsel kurumla kendisini 6zdeslestirmeme-
sini gerektirir. Devlet belirli bir dini cemaate her-
hangi bir dzel edilim icermekten, yahut boyle bir
kurumun belirli ¢ikar veya ideolojilerini dogru
addetmekten kaginmak zorundadir. Diger yandan,



dinsel kurumlar toplumsal kurumlardan daha
olumsuz konumlandirilmamalidir; dinsellik karsiti
devlet politikalari tarafsiz yaklasimla uyumlu ol-
mayacaktir, ciinkd bunlar dine karsi bir ayrimcilik
demektir. Dolayisiyla, devlet ateizmini destekle-
yen bir karar, yasaklanmak durumundadir.

Dahasi; tarafsizlik, midahale etmemeyi ifade
eder, yani, devlet dinsel cemaatlerin faaliyetlerine
karismamak durumundadir. Bu, Anayasa'da
acikca belirtilmektedir: “Dinsel cemaatler ken-
di islerini herkese uygulanan hukuk kurallarina
uyarak kendileri bagimsiz bicimde dizenler ve
yonetir."

Tarafsizlik belirli degerlere karsi tarafsizlik de-
mek dedildir. Cok aciktir ki Temel Yasa (anayasa)
ve onun Uzerinden btldn bir hukuk dizeni insan
onuru, 6zglrlik ve esitlik gibi esasli dederler Uze-
rinde yikselmektedir. Bununla birlikte, tarafsizlik
belirli bir dinsel veya felsefi kavram, 6greti veya
kurumdan ilintisizligi gosterir. Devlet, dinsel or-
tamda gelistirilmis deger ve kavramlari kullandi-
ginda, devletin tarafsizhdi ihlal edilmis olmaz.

Tarafsizlik ayni zamanda pozitif tarafsizhig
ifade eder. Bu kavram, devletin dini aktif bicim-
de desteklemesini ve dinin kendini gelistirecegi
ortami saglamasini zorunlu kilar. Bu, &érnegin
devletin yasalari cikarirken dinsel gereksinimleri
dikkate almasini gerektirir ve olanakli kilar: Devlet
yetkilileri sehir planlarinda dinsel cemaatlerin
kendi topluluklarinin ibadet gereksinimlerini
karsilamak (zere binalar yapmasina uygun
alanlar saglamalidir. Bu pozitif tarafsizlik kavrami,
resmi sOylemde egemendir ve sadece hukuksal
sOylemin bir ifadesi sayllmaz. Mahkemeler ve
devlet yetkililerince aktif bicimde desteklenir ve

uygulanir.
Bu meyanda Almanya, Mduslimanlarinin
gereksinimlerini karsilamak durumundadir.

Almanya'nin, kékleri Tlrkiye'ye dayanan cok sa-
yidaki bireyin gereksinimlerini karsilamasi gerek-
mektedir. Bizim Almanya'da bu ydnde almamiz
gereken uzun bir yol var. Pozitif tarafsizlik olarak
anlasilan bir sekulerlik bir toplumun hepsini tim
mesru cikarlari, hak ve 6zgurlUkleriyle bir araya
getirir. Anayasalar dedisimi ve gelismeyi olanakli
kilmalidir.

Sekiler devlet, boylece, bir dinsel 6zgurlik
devletidir, vatandaslarinin dinsel yasamina say-
gl duyan, insan haklarina dayali ifade 6zgurlGga
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cercevesinde dini destekleyen bir devlet. Sekiler
devlet dinsel cemaatlerin 6zerkli§gini garanti altina
ahr, dinin gelismesi icin gerekli kosullari saglar ve
kamusal demokratik stirece katkilarini dngoérir.

Butiin bunlar keza, Avrupa insan Haklari
Sozlesmesi'nin disince ve inanc 6zgurligin
garanti altina alan 9. maddesinde yer almaktadir;
bu hak, topluca veya bireysel olarak yahut alenen
veya kendi cevresinde din veya inang dedistirme,
dusince veya inancini aciklama, ibadetini yerine
getirme veya yayma 6zglrligind icermektedir.

Demokratik bir toplumda, sinirlamalar an-
cak zorunlu ise sdzkonusu olmalidir.  Avrupa
insan Haklari Mahkemesi'ne gore, demokratik
toplum kaginilmaz bicimde dinsel ¢esitliligi 6n-
gorur. Distnce ve inang 6zglrlGdgind ele alirken,
Mahkeme, bunlarin inananlar icin kimliklerini ve
yasam algilarini belirleyen en temel dgeler oldu-
duna dedinmekte, bunlarin ayni zamanda ateistler,
agnostikler, sipheciler ve ilgisizler icin de degerli
bir varlik oldugunu belirtmektedir. Mahkeme'ye
gore, asirlar boyunca zorlukla kazanilan ve de-
mokratik toplumdan ayrilmaz nitelik iceren cesitli-
lik, bunlarin Gzerinde ylkselmektedir.

Mahkeme, devlet vyetkililerinin kiltirel fark-
liliklari degerlendirme konusunda sahip oldukla-
ri takdir araliginin énemini kabul etmektedir. Bu
husus, dinsel ve kilttrel konularda farklilklara
sayglyl koruyarak Avrupa'nin birlesmesine yo-
nelik asamali stirecte dnemlidir. Bununla birlik-
te, Mahkeme, dinsel 6zgurlikler konusundaki
dederlendirme araligini  belirlerken “tartisma
konusuna, yani demokratik toplum nosyonunun
0z niteligi olarak gercek dinsel cesitliligi sagla-
vurgulamaktadir.

Sinirlamalar “temel haklari ve diger insanla-
rin dzqgurliklerini korumak™ icin zorunlu oldugu
takdirde de yapilabilecektir. insanlar digerlerine
saygl go6stermekten kacginabilir, bir toplum
hosgori eksikliginde olabilir, yine, cesitlilik kimile-
rince siddete ydnelik algilanabilir. Nitekim, Avrupa
insan Haklari Mahkemesi'ne gére; S6zlesme'nin 9.
maddesi uyarinca, her ne kadar dinsel farkhlik-
lar uyumsuzluga yol acabilse de, bu durumlarda
s6zkonusu olan “cesitliligin korunmasi ve demok-
rasinin dizgln bicimde islerligidir. Bundan &tird,
bdylesi durumlarda yetkililerin roll gesitliligi kal-
dirarak dedgil, rakip gruplar arasinda hosgoriyd
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saglamak suretiyle gerilimin kaynagini bertaraf
etmek olmalidir.”

Opening of the Faculty of Law of the
Hacettepe University, Ankara

October 8, 2012

Challenges in the Constitution Making
Process:

Problems of Participation and Protecting
Diversity in the Interplay between Rule of
Law and Democracy

Gerhard Robbers, University of Trier
Constitutions represent the legal basics of a co-
untry. They contain the rules that are fundamen-
tal for governing the community. Today, most co-
untries of the world have one central document in
which all or most of these rules are laid down. In
a few countries, such as Austria, Israel or the Uni-
ted Kingdom, several documents taken together
form the constitution. Sometimes, constitutional
documents, be they one or more, are combined
with other sources of constitutional law such as
custom or even religious rules. In any case, the
idea that a country should have a constitution
has been adopted throughout the world. Whate-
ver differences or similarities between constituti-
ons there may be it is obvious that some common
ideas govern at least constitutional law. There is
hardly a country in the world that does not exp-
licitly state to be a democracy and that it should
respect the rule of law and fundamental rights. At
least in theory, these ideas have been accepted
throughout the world.

Constitutions differ. They are long or short,
stable or easily changed. Government instituti-
ons as established by the constitutions vary in
structure and powers. Mostly, however, constitu-
tions give an idea of the very identity of a country.
Usually, no other law of a given legal system may
contradict the constitution of that specific co-
untry. All other laws and legal rules must then
comply with what the constitution says.

Constitutions are meant to rule reality. As all
law intends to do constitutions should direct the
facts of life, the actions of governments. They
not always do. In some countries, constitutions
are strong and they are implemented in fact. In
other countries, the respect for the constitu-
tion is weak. In such cases there may well be a

convincing constitution, nicely worded, and in
perfect harmony with what can be regarded as
being good and just. Nevertheless, the factual
situation in that country may well be intolerable.
Constitutions can be misused as mere propagan-
da, but constitutions then can serve as yardsticks
to insist on improvement.

Constitutions develop. Most constitutions
contain explicit provisions providing for the
amendment of the constitution. Usually, these
provisions differ from the normal process of le-
gislation and make the change of the constituti-
ons more difficult. On the other hand, no wording
of a constitution can escape interpretation. Even
if the words remain the same, the understanding
of what these words mean, develops during time.
The text of a constitution can be interpreted nar-
rowly or generously, and what equality means
or freedom differs from generation to generati-
on, from country to country, and from culture to
culture.

Constitutions relate to religion. Religion is
a central topic of constitutions throughout the
world. Some sort of separation between churches
or other religious communities and the state is
predominant. Separation may be radical in words
or moderate. It can be hostile in order to push
away religion or it can be friendly to let religion
have the freedom to flourish. As usual, much de-
pends on practice. There are a number of consti-
tutions declaring a certain religion or confession
to be the religion of the state, the predominant
religion or a church to be the people's church.
Others define themselves explicitly as Islamic
republics or refer to Christianity. These explicit
identities as secular or religious do not necessa-
rily lead to unequal treatment of other religions or
even to a loss of religious freedom.

Peter Haberle, the famous German constituti-
onalist, has said that a constitution "is not only a
legal text or a normative system of rules, but also
an expression of a state of cultural development,
a means of the cultural self-portrayal of a peop-
le, mirror of its cultural heritage and fundament
of its hopes". One may add that this is the case
when a constitution succeeds, when it is in fact
an expression of the identity of a people, not just
a mere octroy, an alien part of law imposed on
the people. A constitution needs to be accepted



in order to be alive, a people must live its cons-
titution to make it happen. That means also that
the constitutional provisions should represent the
will of the people - that people can identify with
them. Acceptance of a constitution is best achie-
ved when all parts of society can identify with it.
That means the divers parts of society must be
able to find in the very constitution themselves,
their hopes, their identity, their needs. If only one
part - and be it the majority - can identify with
the constitution, the germ of destruction is laid
in the center of society. Constitution is meant to
enable peace, not destruction. The very idea of
constitution, therefore, requires acceptance of di-
versity, requires respect for difference, requires
the ability for compromise.

If we turn to religion - today again one of the
most explosive fields of life - | will ask:

How best should the relationship between
State and religions be structured? This must be
discussed in a globalized world, in view of inter-
national human rights instruments and in view
of agreed basic structures of statehood such as
democracy and the rule of law. And all that | will
say now is meant ask guestions, not to give final
answers. | mean this to engage in a process of dis-
cussion. I mean this to hear, to listen, and to learn
myself.

Constitutions must give religion a place. All
attempts in history to do away with religion have
failed. Whenever people have succeeded to make
use of the positive contribution of religion, to
make use of its power of community building, so-
cieties have flourished. This is also a question of
democracy: People must be able to find their re-
ligious convictions and their religious needs rep-
resented in the legal order, all people in all their
diversity. It is the same question as to economic
needs, cultural needs or political needs. This is
also a question of rule of law: The law must ac-
commodate all people with all their needs, all pe-
ople in all their diversity. People must be able to
participate in the rule of law.

One way of doing this is turning to the notion
of a secular state. In doing so, it is necessary to
understand the idea "“secular” in a positive sen-
se. Let me do so in turning to my own country,
Germany. Secularity has become a central pointin
the political discussion in Germany, although the
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German constitution does not say that the state is
secular. Secularity is not a constitutional term in
Germany. The Federal Constitutional Court takes
from the constitution that the German state has
to be 'neutral’ in view of religion and world views.
However, the terms merge and they can be seen
similar in substance.

Secularity - and neutrality - requires the state
not to identify with a religion or a religious organi-
zation. The state is not allowed to have any speci-
al inclination to a particular religious community
or to judge such an organization’s particular me-
rits or ideologies to be true. On the other hand,
religious institutions must not be placed in a more
disadvantageous position than societal groups;
anti-religious state policies would be incompatib-
le with a neutral approach, because these would
discriminate against religion. This prohibits a de-
cision in favour of state atheism.

Neutrality, furthermore, means noninterven-
tion, that is, the state is not allowed to take deci-
sive action in the affairs of religious communities.
This is made particularly clear by the constitution:
‘Religious societies shall regulate and administer
their affairs independently within the limits of the
law that applies to all.’

Neutrality does not mean neutrality in res-
pect of specific values. It is quite clear that the
Basic Law and with it the entire legal system is
based on strong values such as human dignity,
freedom, and equality. However, neutrality me-
ans not to identify with a specific religious or phi-
losophical concept, teaching or institution. State
neutrality is not violated when the state takes up
values and concepts that have been developed in
the religious sphere.

Neutrality also means positive neutrality. This
concept obligates the state to actively support re-
ligion and to provide for the space religion needs
to flourish. This makes possible and requires, for
example, for the state to include religious needs
in planning law: State authorities have to provide
for real estates in their urban development plans
on which religious communities can construct
places of worship according to the needs of the
population. This concept of positive neutrality is
predominant in the official discourses and not
only in the law. It is actively supported and imple-
mented by the courts and state authorities.

183



184

Robbers

This requires Germany also to accommodate
Muslim needs. It requires Germany to accommo-
date the needs of the many people who have their
origins in Turkey. We in Germany have still a long
way to go in this direction. Secularity understo-
od as positive neutrality integrates all people of
a society with all their legitimate interests, their
rights and freedoms. Constitutions must enable
change and development.

The secular state is thus a state of freedom
of religion, a state that respects the religious life
of its citizens, a state that supports religion as an
expression of freedom based in human rights. The
secular state quarantees the autonomy of religio-
us communities, it provides the necessary condi-
tions for religion to flourish, and welcomes their
contributions to the public democratic process.

All this is found also in the European
Convention of Human Rights in its Article 9 which
guarantees the right to freedom of thought, cons-
cience and religion; this right includes freedom to
change his religion or belief and freedom, either
alone or in community with others and in public or
private, to manifest his religion or belief, in wors-
hip, teaching, practice and observance.

Limitations must be “necessary in a democra-
tic society"”. The European Court of Human Rights
has found that democratic society necessarily
presupposes religious pluralism. In articulating
the importance of freedom of religion or belief,
the European Court has noted that it is “one of
the most vital elements that go to make up the
identity of believers and their conception of life,
but it is also a precious asset for atheists, agnos-
tics, sceptics and the unconcerned. The pluralism
indissociable from a democratic society, which
has been dearly won over the centuries, depends
on it". Similarly, the Court has acknowledged the
significance of the “pluralism, tolerance and bro-
admindedness without which there is no democ-
ratic society

The Court has recognized the importance of a
margin of appreciation of cultural difference that
State authorities have in this area. This is vital to
the gradual process of European integration whi-
le maintaining respect for difference in relation
to religious and cultural matters. Nonetheless,
the Court has made it clear that in delimiting the
margin of appreciation that applies to religious

freedom issues, it “must have regard to what is
at stake, namely the need to secure true religious
pluralism, an inherent feature of the notion of a
democratic society".

Limitations can also be made when necessary
to “protect the fundamental rights and freedoms
of others.” People can deny respect for other pe-
ople, a society may face intolerance, diversity may
even be taken by some as a pretext for violence.
Indeed, the European Court of Human Rights has
made clear that under Article 9 of the European
Convention, even though religious differences
may result in discord, what is at stake in such ca-
ses "is the preservation of pluralism and the pro-
per functioning of democracy . ... Accordingly,
the role of the authorities in such circumstances
is not to remove the cause of tension by elimina-
ting pluralism, but to ensure that the competing
groups tolerate each other.”



